
Working Time Regulations/Working Time Directive
1.
Working time is defined by reg.2 WTR as follows:

““working time” in relation to a worker, means-

(a) any period during which he is working, at his employer’s disposal and carrying out his activity or duties,

(b) any period during which he is receiving relevant training, and

(c) any additional period which is to be treated as working time for the purposes of these Regulations under a relevant agreement.”

2.
There are a number of cases which have considered issues relating to what constitutes working time and the following general principles can be extracted from them. 

3.
First, workers who are required to be at their place of work, or at a particular place other than their home, while on call will be entitled to count the whole of any such period, including periods of inactivity or sleep, as “working time” for the purposes of the WTR/WTD.

4.
Secondly, workers who are only required while on call to be at a location at which they can be contacted and from which they can promptly reach their workplace if necessary will only be entitled to count as “working time” those periods when they are actually at work.

5.
Thirdly, more difficult and case specific issues may arise where workers are not required to be at work, but are required to be at home (for example, to answer emails or give telephone advice). Employees who are required to remain at home while on call will inevitably suffer some restriction on their freedom to pursue other activities. On the other hand, they are not required to remain apart from their family or social environment, and are not subject to the type of constraints inherent in attendance at a workplace. Case law suggests that these features would on the whole take time spent at home outside the definition of “working time” in the WTD, provided that home is not also “the working environment”. This is because the ECJ held that in order to rest effectively, a worker must be able to remove himself from the working environment. Whether this is the case will very much depend upon the individual circumstances. 

6.
At one end of the scale, where the home is also the workplace, it is clear that workers whose home was their workplace were at work while on call, since they could not “remove themselves from the working environment”. However, home would probably not be the “working environment” for workers who were required to be at home during on-call periods, but who were only on call occasionally, and contacted only occasionally whilst on call. In between these two situations, there will be others where the considerations are more finely balanced and would need to be looked at carefully on a case by case basis. 

7.
Finally, for employees who are not required to be at their workplace unless called out, time spent travelling to their workplace will not be “working time”, just as ordinary commuting does not constitute “working time”.

National Minimum Wage
8.
Under s.1 National Minimum Wage 1998 (“NMWA”), a worker who qualifies for the national minimum wage must be paid in respect of his work in any pay reference period at a rate which is not less than the national minimum wage per hour. The “pay reference period” is one month (reg.10, National Minimum Wage Regulations 1999, “NMWR”).

9.
The NMWA does not contain a basic general definition of “work”. However, the NMWR categorises work for the purpose of the national minimum wage as being of four types: time work (reg.3 NMWR), salaried hours work (reg.4), output work (reg.5) and unmeasured work (reg.6). Salaried hours work is, broadly speaking, work for which a worker is entitled to no payment in addition to his annual salary: i.e. it would apply where a worker was required to be “on call” as part of his job, but was entitled to no payment beyond his salary. 

10.
The following general principles concerning time on call under the NMWA/NMWA can be drawn from a number of cases:

11.
Just as under the WTR/WTD, it is wise to assume that all time spent on call at the employer’s premises will amount to “work” for the purposes of the NMWR. In most cases employees on call will be engaged on time work or salaried work, and therefore, even if they are not actually working throughout their shifts, the deeming provisions in regs. 15 and 16 NMWR will apply to render their time on call “work”. The very existence of the deeming provisions is a strong pointer to the likelihood of a tribunal concluding that all on-call time spent at work is “work”, either by virtue of the deeming provisions themselves or because attendance at the employer’s premises is part of the essence of the work. 

12.
Where a worker is required only to remain contactable and reasonably close to the employer’s premises, ready to work if the need arises, time on call is highly unlikely to be “work” for the purposes of the NMWA/NMWR, unless the worker is actually engaged on activities. The deeming provisions in reg.15 and 16 NMWR strongly support this conclusion.

13.
Again, as with the WTR/WTD, more complex issues may arise where a worker is required to work from home while on call (e.g. by answering calls). Employers will need carefully to look at the facts of each case. In most situations, however, it is likely that a worker will be engaged on “work” only when actually engaged in activities, rather than throughout the on-call period. That is because in most situations there will be a sharp distinction between what a worker does during their “normal” working hours, when they are engaged continuously on some activity at their employer’s premises, and what they do during “on-call” periods, when they stay at home ready to respond to occasional calls on their time. If that distinction can be maintained, it is likely that a tribunal would consider the “work” to be the relevant activity itself, not simply readiness to undertake the activity when required. This approach is strongly supported by the deeming provisions in regs 15/16 NMWR, since time spent at home on call (if not otherwise “work”) is not deemed to be time work or unmeasured work. 

14.
If only the time spent on activities is “work” for the purposes of the NMWA/NMWR, then travel time from home to work premises or an assignment is not “work”: see regs 15(2)(b), 16(2)(b) NMWR. 
Compensatory Rest
15.
Article 17(2) WTD permits derogation from the rights in the WTD to daily rest of 11 consecutive hours in each 24 hour period (art.3), rest breaks where the working day is more than 6 hours (art.4) and a weekly rest period of 24 hours plus 11 hours’ daily rest (art 5) in the specific circumstances set out in Article 17(3), 17(4) and 17(5), provided that compensatory rest is offered.
16.
Regulation 21 (of WTR) indicates that (subject to compensatory rest) the rights to a daily rest period, weekly rest, and rest breaks under reg. 12, do not apply in certain circumstances. Those include where the worker’s activities are such that his place of work and place of residence are distant from one another; where the worker is engaged in security and surveillance services requiring a permanent presence to protect property and persons; and importantly, under reg.21(c)(i):

“where the worker’s activities involve the need for continuity of service or production, as may be the case in relation to (i) services relating to the reception, treatment or care provided by hospitals or similar establishments including the activities of doctors in training, residential institutions and prisons”. 

17.
Other potentially relevant exceptions are provided by regs. 21(d) and 21 (e), which apply:


“(d) where there is a foreseeable surge of activity, as may be the case in relation to-

i. agriculture;

ii. tourism; and

iii. postal services;

(e) where the worker’s activities are affected by-

i. an occurrence due to unusual and unforeseeable circumstances, beyond the control of the worker’s employer;

ii. exceptional events, the consequences of which could not have been avoided despite the exercise of all due care by the employer; or

iii. an accident or the imminent risk of an accident”.

18.
Reg. 22 WTR provides that (again, subject to compensatory rest) the rights to a daily rest period and weekly rest do not apply in relation to shift workers who cannot take a daily rest or weekly rest period between the end of one shift and the start of another. Nor do they apply to “workers engaged in activities involving periods of work split up over the day, as may be the case for cleaning staff”. 

19.
Under reg.23 WTR, the rights to daily rest, weekly rest, and rest breaks may be modified or excluded by a collective agreement or a workforce agreement, subject again to compensatory rest. 

20.
Reg. 24 (compensatory rest) provides as follows:

“Where the application of any provision of these Regulations is excluded by regulation 21 or 22, or is modified or excluded by means of a collective agreement or a workforce agreement under regulation 23(a), and a worker is accordingly required by his employer to work during a period which would otherwise be a rest period or rest break-

(d) his employer shall wherever possible allow him to take an equivalent period of compensatory rest, and

(e) in exceptional cases in which it is not possible, for objective reasons, to grant such a period of rest, his employer shall afford him such protection as may be appropriate in order to safeguard the worker’s health and safety.”

21.
Two decisions of the domestic courts have important implications for (i) when an employer is permitted to provide compensatory rest instead of weekly rest, daily rest or rest breaks; and (ii) what compensatory rest involves. 

22.
The effect of the Court of Appeal’s judgment in Gallagher v Alpha Catering Services Ltd [2005] is as follows:

(a) The “activities” referred to within reg.21(c) WTR are those of the worker, not the employer. The activities of the workers, therefore, must be such as not to permit rest breaks. Otherwise, the employer could bring a worker within reg.21(c) simply by failing to provide sufficient employees to cover the work. So, for example, in the hospital context, an operation would fall within reg.21(c) WTR, meaning that compensatory rest rather than a rest break could be provided where appropriate. However, the need for 24-hour hospital reception cover would not fall within reg. 21(c), because the same worker would not be required to provide reception cover throughout any particular period. 

(b) In the context of reg.21(d) WTR, a “surge” only occurs when there is an exceptional level of activity, beyond the fluctuations experienced during the working day or working week
. An obvious example of this sort of foreseeable “surge” would be the level of extra post at Christmas time. Reg. 21(d) WTR, of course, specifically refers to agriculture, tourism and postal services: but it is not necessarily limited to those industries
. I am not aware whether there are any circumstances in which reg. 21(d) WTR might apply to the NHS. 

(c) “Downtime” is not a rest break: the essence of a rest break is that it is the employee’s own time, which he can use as he pleases, and in which he may not be summoned at any time.

23.
The claimant in The Corps of Commissionaires Management Ltd v Hughes [Employment Appeal Tribunal 2009] was employed as a security officer and was required by his employer to work during the periods in which he would otherwise have taken his rest breaks, instead taking his rest between shifts. He complained that he had been denied either (1) rest breaks or at any rate (2) a period of compensatory rest pursuant to reg.24 WTR. The effect of the decision as regards compensatory rest is as follows:

(a) Reg. 21(b) WTR (worker is engaged in security and surveillance activities requiring a permanent presence) applies where a permanent presence required of somebody, not necessarily the particular worker.  So if, for example, 24-hour surveillance were required, it could be divided up into shifts of 8 hours without a rest break, provided that after each shift the worker concerned was permitted compensatory rest.  

(b) The term “compensatory rest” means something over and above the rest to which a worker is otherwise entitled between shifts. Merely allowing a worker to take pre-arranged rest periods after shifts would not be “compensatory”. Compensatory rest involves giving more rights to the worker than he previously enjoyed. The effect of this, seems to be, that if compensatory rest is to be given, it should specifically be labelled as such. So, if compensatory rest is regularly given to a particular worker, it would probably be a good idea for periods of compensatory leave to be explicitly identified in the contract. It also follows, of course, that compensatory leave could not be included in the 11-hour minimum daily rest under reg. 10 WTR, or the minimum weekly rest period under reg.11, or 20-minute rest breaks under reg.12. 

(c)The importance of providing compensatory rest where the right to rest breaks does not apply is underscored by the preamble to the WTD, which states that “all workers should have adequate rest periods”.  So the exclusion of the right to compensatory rest in “exceptional cases in which it is not possible, for objective reasons, to grant such a period” under reg. 24 WTR will be construed very narrowly. Reasons of mere economy are highly unlikely to justify classifying a case as “exceptional”. The preamble to the WTD at (4), states: “The improvement of workers’ safety, hygiene and health at work is an objective which should not be subordinated to purely economic considerations”. 

(d) Where the right to compensatory rest genuinely does not apply for objective reasons in an exceptional case, the employer must consider carefully what other steps should be taken to protect the worker’s health and safety, and it will not be appropriate to conclude that no steps could be taken.

(e) It is for the employer and employee to agree between themselves whether or not compensatory leave should be paid. However, the EAT also indicated that they would generally expect compensatory leave to be paid, because otherwise it would be difficult to see what meaning should be attributed to the words “compensatory” or “protection” in reg.24 WTR. Certainly, if a worker would normally receive pay during rest breaks, then one would expect him to receive pay for compensatory rest, because otherwise he would not be properly “compensated” for his inability to take rest breaks. The position might be different if rest breaks were unpaid.

24.
The EAT in Hughes did not deal with the issue of when compensatory rest should be taken. Clearly, the health and safety principles underlying the WTD and WTR suggest that it should be taken as soon as possible after the relevant period of rest missed. For example, the guidance to employees on “Directgov” states that compensatory rest is “ideally taken during the same or following working day”. 

Tax Treatment of Travelling Expenses

25.
The tax treatment of travelling expenses paid by the employer is covered by the provisions of the Income Tax, Earnings and Pensions Act 2003 (“ITEPA”). The basic rule under ITEPA is that sums paid by the employer to the employee in respect of expenses are treated as earnings, thus subject to tax in the usual way (s.72 ITEPA). Deductions from earnings are permitted for certain travel expenses under ss.337-342 ITEPA, but they do not include ordinary commuting, defined as travel between (a) the employee’s home and a permanent workplace, or (b) a place that is not a workplace and a permanent workplace (see s.338(3) ITEPA). 

26.
The general position, therefore, is that an employer’s reimbursement of the costs of attending on-call emergencies will be taxable as ordinary income.

27.
Paragraphs 3.40 and 3.41 of the guidance in HMRC 490 (Employee Travel) reiterate that there is generally no scope for deducting the cost of travelling from home when on call.

28.
Part 4 ITEPA, which contains a list of exemptions preventing liability to tax arising on certain earnings, contains only one rather narrow exemption that is potentially relevant to the reimbursement of expenses incurred by employees attending on-call emergencies from home. This is contained in s.248 ITEPA

29.
Section 248 ITEPA could cover the cost of a taxi home from the employer’s workplace after 9 pm on up to 60 occasions per year for an on-call worker. It should be noted that it does not cover the cost of a taxi from home to the employer’s workplace. (Of course, the cost of journeys from one assignment to another during an on-call period would be deductible from earnings in the usual way, as expenses necessarily incurred on travelling in the performance of the duties of the employment (see s.337 ITEPA).

30.
However, the HMRC’s guidance (480/2009 “Expenses and Benefits”) makes clear how narrow this exemption is.  It states:

“If someone works later than usual and until later than 9 pm this must be irregular. Irregular means not following a regular or established pattern. An employee who works later than usual and until at least 9 pm every Friday, or on the last Friday or each month, is not working later than usual irregularly. Even if an employee works later than usual and until 9 pm on one day each week, but on no particular day, this is not irregular.

It is a matter of fact whether public transport is still available. If an employee’s journey home requires taking two or more forms of public transport and one of those has stopped by the time of the journey home, the third condition is satisfied for the whole journey. An employer may consider various factors when deciding whether it is reasonable to expect an employee to use public transport but because the journey frequency is reduced and/or must be completed in the dark, or the employee has had a long day and is tired, or has a heavy case to carry, or is travelling to an unmanned station, are not in isolation sufficient reasons to satisfy the second part of the third late night working condition. The extent to which a journey from work to home after 9 pm on public transport is significantly different from a journey earlier in the day, so that it is reasonable for an employer not to expect an employee to undertake that journey, depends on the facts in each case.”














