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DRAFT:- for joint discussion
On-call
Advice

Introduction

We are seeking to understand the legal framework surrounding the organisation of staff who provide on-call cover in the National Health Service (NHS).  

We are chairing a working group of trades union and employer representatives which is reviewing the pay and conditions of service for staff who provide on-call cover.  We are at an early stage in this work and need advice on the overall framework of relevant legislation to guide us when we move into more detailed discussions.  We expect that we will need to come back to you at a later date for specific advice on particular proposals.        

Context 
Employers in the NHS must ensure continuity of patient services.  They do so by arranging staff working hours so that the start and finish times of shifts cover the full twenty four hour period.  Most service provision is covered by staff working within their contracted hours (normally 37.5 hours per week).  However, overtime is often used to cover events such as annual leave or sickness absence.  In addition employers use on-call to cover service needs which are unpredictable and which may occur at any time of the day and night.  On-call is, therefore, an essential feature of employment in the NHS. 

“On-call” covers a wide range of circumstances outside normal contracted working hours:

(a) Staff required to sleep at their workplace to be able to deal with emergencies such as falls, fits, psychotic episodes, etc, for whom sleeping facilities are provided.
(b) Staff required to be available at their workplace to work as and when necessary, with no formal sleeping facilities provided.
(c) Staff required to be available at “home” (i.e. within a reasonable travelling time to work) to come into the workplace to deal with emergencies.
(d) Staff required to be available at home to provide advice over the telephone or using e-mail, in emergencies. 
Use of on-call

Typically employers draw up a formal rota of on-call duty based on their previous knowledge and experience of service demand.  Levels of commitment by staff vary greatly, for example from once a week to one in nine.  Sometimes employers use a rota system where, in any given week, one person provides “first line cover”, while another is on “back-up” on-call.  Occasionally there may be a third line of cover.  

Sometimes staff’s participation in a rota may be voluntary but it is more common for this commitment to be made part of the contract of employment.  In these circumstances the contract will say that the employee must participate in the provision of an “out of hours” emergency service.  Written agreements on the responsibilities of the employee and employer with regard to the on-call duties may include reference to the period of notice each party will need to give in order to withdraw from the arrangement.  It is generally a specific requirement that, while on-call, employees must be continuously available and fit and able to attend work as soon as they are contacted.  Typically this will mean, for example, that staff may not consume alcohol while on-call and will need to remain within a reasonable distance of their workplace.  As well, those staff who may need to use equipment while on-call e.g. a computer, will need to ensure this is immediately available to them for the duration of the on-call duty.  
It is possible that an employee may have to be called out more than once in a single period of on-call duty.  Sometimes the second incident may occur after the employee has returned home but it may also be the case that the second incident occurs while the employee is still in attendance at the workplace.

Employees who may be able to deal with enquiries using the telephone or by using a computer and sending an email may not attend the workplace very often while on-call.  Others will be called in at least once almost every time they are on-call.

The time taken to travel to call-outs is normally included in the definition of a call-out period and this is often reflected in remuneration.  As well employees often receive a payment towards their out of pocket expenses for the call out.

When shift systems are in operation call-outs may start or end just before the shift starts or could even overlap with it.  Therefore employers provide rest periods for staff who are called out.  In some cases this is part of a documented agreement with trades unions which forms part of the contract of employment.

Remuneration and conditions of service
Currently there are a plethora of arrangements for pay and conditions for staff who provide on-call cover.  These are the result of local and national collective agreements reached over many years.  Staff in different occupational groups receive different payments for on-call.  These vary from payments at fixed rates per hour to payments based on the level of on-call commitment.  Often staff receive one rate of payment for their on-call duty and another for the work they do after being called out.  The arrangements for time off in lieu of on-call duty and for compensatory rest vary.  

The Agenda for Change partners were not able to provide harmonised rules for on-call payments and associated conditions of service as part of the new pay system.  Instead, it was agreed by unions and employers that existing on-call arrangements would continue until such time as the partners could conduct a thorough review.   We have agreed that this protection will continue until new harmonised rules are implemented.  
Advice

Currently, we need advice on the implications of:

(i) the Working Time Regulations 1998 (SI1988/1833), the Working Time (Amendment) Regulations 2003 (SI2003/1684) and, if different, the European Working Time Directive
(ii) the National Minimum Wage Regulations
(iii) the Part Time Workers Regulations

(iv) any other relevant legislation  
for the working arrangements (including compensatory rest, etc) and pay and conditions of staff on-call.  It would be helpful to have guidance on the effect of judgements like that in the Jaeger (c-151/02) and SIMAP cases and any others which are impacting on employment practices.  [DN: do we need to mention any more cases?  Do we need to be more directive and refer to the issue about relativities between on-call and working time?]  
It would also be helpful to have advice on the tax treatment of the payment of travelling expenses to staff returning to work in an emergency.
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